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ABSTRACT

Corporate asset managers are increasingly con-
fronted with the escalating costs, regulatory
pressures and disclosure requirements associated
with the ownership of contaminated real estate.
Corporations historically have been reluctant to
sell, or even engage upon site investigation for,
their contaminated or potentially contaminated
real estate assets. Traditional efforts to address
these concerns raise complex legal issues and fail
to define or limit liability. Efforts to remediate
these properties have often led to projects with
ever increasing costs and, in the end, more
lingering liability than many corporate directors
had been willing to accept. New strategies and

management tools are available to assist cor-
porate real estate managers with identifying
which environmentally affected real estate assets
may be ripe for sale. Similarly, environmen-
tal insurance is being considered with in-
creasing frequency as a tool to mitigate risk
and facilitate the sale of contaminated and
potentially contaminated property. This paper
explores, with concepts and examples, how
corporate real estate managers can effectively
implement these tools to unlock value from
underutilised real estate assets.

Keywords: contaminated real es-
tate, environmental insurance, em-
bedded value, environmental clean-up,
brownfield redevelopment

INTRODUCTION
The real estate managers of large in-
dustrial companies are taking a second
look at their mothballed inventory of
former operating properties. They are
finding that some of their assets are start-
ing to increase in value, as demographic
changes put unexpected growth pressure
on these assets.

A second reason that real estate
managers (at least those managing assets in
the USA) are coming under pressure to
reduce their mothballed inventory is that,
in an era of heightened regulatory
scrutiny, the Securities and Exchange
Commission (SEC) is beginning to focus
on whether public companies are
appropriately disclosing and reserving for
environmental liabilities that may exist at
these properties.1 Choosing not to
investigate likely environmental problems
will no longer necessarily carry the day
with the SEC, if it can be shown that the
corporation should have known that the
liability exists and that the liability is
material.

A third reason that these properties are
coming to the attention of real estate
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formed to investigate all of the possible
solutions.

CONSIDERING CONTAMINATED
PROPERTIES FOR SALE
One way to begin to manage these new
corporate real estate needs is to form
a specialised team of professionals that
can comb through portfolios to screen
out those sites that would make good
candidates for divestiture. This screening
process should be twofold.

The initial screening should search for
sites that appear to have significant real
estate value and environmental conditions
of reasonably quantifiable scope. This
process is depicted in the decision tree
shown as Figure 1.

Sites that pass the first screening can go
through a comparative ranking process to
identify which of the candidate sites offers
the greatest promise of return on in-
vestment or fulfilment of environmental
responsibility. Criteria to use in this com-
parative ranking include:

• Range of real estate value of site
• Range of environmental liabilities
• Regulator pressure
• Local government support for

redevelopment
• Developer interest in site
• Public sensitivity to site.

The criteria are discussed in detail below.

Range of real estate value of the site
This range or estimate is based on the
appraised market value of the property,
minus any adjustment for long-term en-
vironmental conditions. The range ac-
counts for all possible zoning and use.

Range of environmental liabilities
This criterion is the range of potential
costs for environmental mitigation of the

departments is the outcry coming from
local communities regarding the blight
that is being created when sites in the
path of development are left unat-
tended and vacant. It is not unusual for
community leaders, mayors, regulators
and even governors to contact senior
managers of corporations asking them to
address these problems.

As the above pressures start to build on
senior real estate managers, they become
aware that standard real estate strategies do
not work in these situations. The primary
problem is how to address these properties
without spending more scarce capital or
expense dollars than is necessary. Reduc-
tions in staff have hit most, if not all,
corporate real estate departments over the
past years, and there is hesitation before
devoting time and personnel resources to
projects that, on their face, look to be
drains on company resources.

Additionally, real estate managers are
reluctant to open a case with government
regulators, whether local, state or federal.
The perception is that, once a case has
been opened, the corporation tends to
lose control of the process, thereby expos-
ing it to uncontrolled costs. Real estate
managers generally are loth to allow third
parties to make significant input into
the decision-making process regarding en-
vironmental liability.

Since the real estate managers must find
ways to mitigate all of the above, yet
not allow any of them to compromise
the operating budget, they must find
new ways of doing business. Accord-
ingly, a new protocol for addressing these
properties is called for.

If the real estate department is going to
be successful in balancing the need to
reduce the inventory of closed and moth-
balled facilities yet not break the budget
by increased and uncontrolled environ-
mental clean-up costs, then new and
innovative management teams need to be
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site. This range can come from charac-
terisations completed for the site and/or
from comparison with clean-ups of similar
sites.

Regulator pressure
The amount of pressure on site owners to
perform environmental mitigation can be
gauged by the stage regulators have
reached at that site. High pressure would
come from sites where remediation agree-
ments have been executed (eg Con-
sent Decrees, Administrative Orders).
Low pressure would come from sites
that are in the investigative phase, or
where regulators have not formally named
responsible parties or are unaware of
potential contamination.

Local government support for
redevelopment
Municipalities that have formal Master
Redevelopment Plans and redevelopment
departments would score a high ranking

in this category. Those municipalities that
are averse to growth would score low.

Developer interest in site
A developer proactively inquiring about
the availability of the site would rank high
in this criterion.

Public sensitivity to site
Sites whose condition has caused public
outcry and activism do not automatically
receive a bad score, since public sentiment
could be used to fuel redevelopment. In
some cases, however, public sentiment
could be such that redevelopment would
be opposed, which would elicit a low
ranking in this criterion.

Marketability
One must develop a range of values based
on potential uses that would be reasonable
in accordance with zoning, demand and
other user criteria. In most cases the real
estate manager will have to engage a team

Figure 1 Decision
tree — initial

screening
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circumstances, selling a property at a net
(post-remediation) loss can still be advan-
tageous for a corporation. There is often
value in ‘cutting one’s losses’ by removing
the liability from the corporate balance
sheet.

ENVIRONMENTAL STUDY
Once a site has been identified as a
candidate for divestiture, the environmen-
tal studies being performed at the site
should all begin to carry a focus on future
site use. Typically, site investigations fol-
low a regulated process, as in Figure 3.

The focus of environmental investiga-
tions is to support the design and con-
struction of a remedy that is protective
of human health and the environment.
However, under this new focus, as the
usual site characterisation is being com-
pleted, additional data and analyses should
be gathered in order to define any limita-
tions on future redevelopment. Risk as-
sessments need to include the possibility
of active reuse of the site in order to
identify potential exposure pathways that

of advisers such as knowledgable real
estate brokers, appraisers or land use
consultants. Once various values are
determined based on the report from
the consultant, then applicable clean-up
values would be determined, based on the
intensity of use as defined in the study.
The highest net value would be the
benchmark for the final ranking of the
site. This benchmark would have to be
adjusted in proportion to the type and
intensity of outside pressure for ultimate
clean-up.

A ranking matrix (see Figure 2) can be
used to compare the criteria and designate
those sites that would have the greatest
potential to achieve a successful divesti-
ture. As shown in Figure 2, such a matrix
balances a number of factors that go
beyond resale value and remediation cost
(including regulatory and public pressure)
and may include other intangibles of im-
port to the corporation. Naturally, a suc-
cessful divestiture is defined as one where
the environmental liabilities were less than
or equal to the final sale price of the site.
It is important to note that, in some

Figure 2 Example
of a ranking matrix
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will need to be mitigated. The types
of questions pertinent to divestiture that
should be answered during environmental
studies include:

• What constraints or limits on develop-
ment are imposed by leaving waste in
place?

• What is the geotechnical character of

the site soils and waste or affected
areas?

• Can the waste be excavated and moved
safely, if required?

• How are on-site owner or tenants af-
fected by environmental conditions?

• What types of deed restrictions or en-
vironmental covenants may be neces-
sary if waste is to remain in place?

Figure 3 Site
document flow

Figure 4 Optimal
effort curve
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be unencumbered by restrictions and the
unencumbered portion could then be
sold for $10m. Therefore, the additional
remedy scope results in a net return of
$2m (contingent on market assumptions
being achieved), rather than a negative
return of $1m from using the more
conventional remedy approach.

RISK MANAGEMENT STRATEGY AND
TOOLS
The other significant component of
realising value from contaminated real
estate assets is bringing cost certainty
to remediation activities and the
management of long-term environmental
liabilities. The liability associated with
known and unknown conditions lasts far
into the future, creating a legacy ‘tail’ that
is very difficult to manage. Parties to
transactions dealing with contaminated
property can often reach beneficial
agreements with regulators concerning
the scope of the required clean-up and
the limitation of liability thereafter. These
agreements can take many forms,
including prospective purchaser agree-
ments, covenants not to sue, and so-called
‘comfort’ letters.

Even with source area contamination
removed and regulatory closure achieved,
legacy liabilities remain. Corporations
must manage diligently these ongoing
risks, such as off-site exposures and
third-party liability claims.

Parties often also go to great lengths,
when negotiating the transfer of con-
taminated property, to allocate liability
between them. Risk transfer mechanisms
include indemnities, releases, escrows,
contractual clean-up requirements and
purchase-price holdbacks. Unfortunately,
these mechanisms alone are often not
enough to get parties comfortable with
closing a transaction. In such situa-
tions environmental insurance can be

Expanding the site characterisation to in-
clude development-related data will allow
for a full range of remedies to be con-
sidered, which in turn will allow the
greatest flexibility in future site develop-
ment.

REMEDY DESIGN
Once the site has been characterised both
for environmental conditions and for
development purposes, a remedy can be
selected that will allow maximum use of
the site. There are two major objectives in
the remedy design phase:

• The remedy must be protective of
human health and the environment, and
comply with applicable, relevant and
appropriate regulations.

• The remedy must allow the most unfet-
tered use possible.

The guiding principle, of course, is to
contain the remedy costs while maximis-
ing the sale of the site. An analysis must
be performed in order to reach the op-
timal pairing of the objectives. Figure 4
shows a graph illustrating the relationship
between the scope of the remedy and the
value of the site. As shown, as the remedy
becomes more robust, the value of the
property is likely to rise. The inflec-
tion point, or optimal remedy scope, is
reached when the return on remedy dol-
lars no longer corresponds with a sig-
nificant rise in site value.

An illustration
A site contains buried waste. A typical
capping remedy, involving no waste
excavation or treatment, would cost $5m,
and the site could then be sold, encum-
bered with restrictions, for $4m. How-
ever, if the waste were to be excavated
and consolidated in one corner of the site,
at a cost of $8m, most of the site would
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an extremely useful solution, providing
remediation cost overrun coverage and
third-party bodily injury and property
damage liability protection for known
contamination.

TYPES AND ADVANTAGES OF
INSURANCE
Historically, environmental insurance
covered few risks and was extremely
expensive. Today, however, substantially
broader, more cost-effective policies are
available. As a result, environmental
insurance now serves as a viable
alternative and/or enhancement to more
traditional risk-shifting tools employed by
attorneys and consultants. These policies
can replace, if not eliminate, the need for
indemnification agreements, price reduc-
tions, and funding of escrow accounts that
are often the source of contention in real
estate negotiations.2 Coverage can be
included for all parties involved in a
transaction while at the same time
satisfying lender requirements. In
addition, the policies can be written for
periods of up to ten years or more and can
be transferred to future buyers. These
policies provide confidence that the risks
and long-term liabilities associated with
the ownership of environmentally affected
property have been diligently investigated
and managed.

There are four basic types of environ-
mental insurance most often utilised in
connection with property transfer and
redevelopment.

Pollution legal liability insurance
The most widely used of these policies,
this insurance is specifically designed for
real estate transactions and brownfield
projects. It covers liability and defence
costs from claims asserted by third parties
for clean-up costs, property damage and
bodily injury caused by contamination at

or emanating from specifically covered
locations. Coverage usually includes
legally required investigation, defence and
remediation costs associated with the
clean-up of previously unknown con-
tamination discovered on and/or migrat-
ing from the insured’s property. There are
many endorsements available to broaden
these policies, including but not limited to
business interruption, diminution in
adjacent property value, contractual
liability, mould, asbestos and lead-based
paint.

Stop loss or ‘cost cap’ coverage
This type of policy is suitable for
properties with known environmental
problems. In essence, the insured accepts
a deductible, which includes the estimated
cost of clean-up plus an additional amount
(usually 15–25 per cent) for cost overruns,
while the insurer bears the risk of
clean-up costs running in excess of the
deductible, up to the policy limit. This
coverage is often purchased in combina-
tion with pollution legal liability in-
surance when brownfield properties are
redeveloped. It is important to note that
this type of coverage has recently become
considerably more expensive and difficult
to place, particularly for smaller an-
ticipated clean-ups, because a number of
significant claims have been made.

Finite risk insurance
Generally used in connection with expen-
sive, time-consuming clean-ups, this in-
surance entails paying over to an insurer
as ‘premium’ the anticipated cost of clean-
up, discounted to account for net present
value. Additional premium pays for cost
cap coverage in the event that the clean-
up is more expensive than expected. In
return, the insurer takes over the ad-
ministrative burden of performing the
clean-up and takes the risk (up to the
policy limit) that the clean-up may go
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protects against third-party claims and
claims associated with undiscovered con-
tamination.

The benefits of this risk transfer are
many. The owner/seller gains comfort
that the project budget will not be
derailed by environmental costs, and
that insurance will be in place in
the event that a claim is made years
after the sale and clean-up are com-
pleted. The owner/seller may also be
able to reduce or avoid giving the
buyer/developer expensive indemnities
and purchase-price holdbacks. Similarly,
the comfort of the insurance can en-
courage a buyer/developer to commit to
purchase at an earlier stage. The insurance
can also be a useful tool to attract
investors, tenants and lenders to the
project. In short, environmental insurance
can provide a measure of certainty in an
area of great uncertainty. This permits
transactions which, in the absence of this
tool, might not have been viable, to come
to fruition.

CASE STUDY
Although there are many sites where the
concepts presented in this paper have
been implemented, one case study in
particular illustrates how all the concepts
presented can come into play. The case
study is an ongoing project located in
southeastern Texas, USA. The site is
under federal oversight and has high
visibility, both locally and on a statewide
level.

The 170-acre site was used as a metals
smelting facility before being shut down
in 1991. After an extensive site investiga-
tion phase, a feasibility study was per-
formed that recommended a remedy that
would allow for industrial redevelopment
of most of the site. Approximately 10 per
cent of the site was used for disposal of
various wastes; the disposal areas would

over budget. While somewhat compli-
cated, this can be a very useful arrange-
ment to make parties to a brownfield deal
comfortable that money will be available
to clean up a site and make the transaction
work. This type of insurance can also
offer significant tax and balance-sheet ad-
vantages. For example, corporations may
be able to accelerate the clean-up expense
for tax purposes by effectively paying for
all of the clean-up (ie the premium) up
front.

Secured creditor insurance
This coverage usually has two com-
ponents, both of which protect the
interests of secured lenders against loss
caused by environmental contamination.
The first coverage pays the lender the
lesser of (a) the cost of cleaning up the
property in which the lender has its
security interest; or (b) the loan balance,
if the borrower defaults and environmen-
tal contamination that requires remedia-
tion is found on the property. This
coverage can sometimes be modified, for
additional premium, to pay the loan
balance even if the cost of clean-up is less
expensive than the loan balance. The
second coverage protects the secured
lender against third-party claims asserted
against the lender as a result of environ-
mental contamination on or emanating
from the mortgaged property.

Advantages
In many contaminated property redevelop-
ments, a combination of cost cap (or finite
risk) and pollution legal liability insurance
is purchased. By carefully tailoring an
integrated insurance programme, certain
risks that could affect both the owner of the
property and the buyer/developer can be
transferred to a third party. Specifically, the
cost cap insurance protects against the cost
of clean-up spiralling out of control,
and the pollution legal liability coverage
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have restricted use. This solution was an
optimal one, in that it was much more
cost-effective to dispose of wastes on-site;
through careful planning, 90 per cent of
the site is available for redevelopment.

The local municipality proposed to
form a quasi-governmental entity, made
up of the municipality and the site trustee,
to receive and market the property. The
site trustee and other responsible parties
would transfer the property to the
quasi-governmental entity, fund main-
tenance of the disposal areas and obtain an
environmental insurance policy for the
quasi-governmental entity; in return, the
municipality would assume future liability
for the site.

In summary, this proposal, which is
currently under review by federal
regulators, would have the following
benefits:

• The municipality shares in proceeds
from the marketing of the site.

• The responsible parties obtain a release
from liability.

• Regulatory agencies have a great suc-
cess story to encourage similar efforts
elsewhere.

CONCLUSION
As has been shown above, the oppor-
tunity to realise and capture the em-

bedded value that exists in selected
properties of a portfolio of mothballed
sites is greater today than ever. Because of
the demands of federal, state and local
communities to mitigate and/or develop
closed and fenced properties, the pressure
on environmental regulators at all levels to
be proactive and development friendly is
stronger today than ever before. The key
to capturing value is to understand the
property and to invest enough resources
at the beginning of the process to identify
and quantify the value and costs, so that
an informed decision can be made by the
owner of the property. Each person
should know that there are resources and
options available to keep each con-
stituency happy.
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